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COORDINATING COMMITTEE
-
5 Gapecak

RECORD _OF DISCUSSION

oN

REVISION OF THE STRATEGIC EXPORT CONTROLS - EXCEPTIONS PROCEDURES

Jemuary 26th, 1959

Present: Belgium(Luxembourg), Canada, Denmark, France, Germany, Italy,
Jopan, Netherlands, United Kiagdom, United States.

References: GH/L547, COCOM 471(Revisod), 1473, 2869.5, 2869.13, 2869.55,
2869.62, 2869.75, 2869.77, 2869.79, 3230 and 3338.

1. The CHAIRMLN opended the discussion by referring té the joint proposal
submitted by the Belgion, United Kingdom and Unitod States Dolegations for
revising the COCOM 471 procedure. In order to clarify the situation he
invited Dclegates to try to securc the approval of their authoritics on the
Joint text os recorded in parcgraph 2 of COCOM 2669.77 with substitution of
the word "situation®" for the word "well-being". The text to be considored
was thorefore as follows:

"Subject to the spocial considerations laid down in the
Committee's Principlos and Procodurcs, cxceptions to the goneral
rulo of embargo in rospect of List I items will be made, after
full cousidoration by the Committeco, only when refusal to
permit the export is docmed to involve a risk of damage to
the economic, political or social situation of the exporting
country, of a naturc so serious as to override the security
considerations involved,"

He then invited Delegates to give the further views of their authorities on
the revision of the "do minimis" procedurec.

2. The GERMAN Delegate put forward the following suggestion for a now
sub~paragraph to be inserted in dnnex 4 of 1473:

New sub-paragraph
(to be ingerted after present sub-paragraph (b)).

"For cxception requests of medium value or quantity submittod
under this procodure, o date for discussion in the Committec will
be fixed. The roquesting country has to show the particular
clrcumstances underlying the individual casc due to which the
planned export docs not incorporate any extractoble unique
tochnological knew-how and will not ondanger the cmbargo policy."

T(Sce Protocol of Undorstanding COCOM " ,...e..)"

Protocol of Understanding

"Agreomont has been reached in the Committco on the undortanding
that "de minimis" cascs arc such oxeeption cases which, in accordance
with the proper wording of the introductory note in Annex & to
COCOM Doc. 1473, constitute an unimportant strategic risk.
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"Thus, the procedure for the "de minimis" cases is applicable
also to exeeption requests concerning transactions of medium nonctary
value or quantity, provided that the requesting country can show
satisfactorily that due to the particular circumstances of the
individual transaction, the suggested export is of no strategic
importance and does not incorporate any extracteble unique
technological know-how, although the status of the items involved
is not contegted."

He emphasised that he was puttihg this text forward as a working paper in
order to stimulate discussion rather than as a formal proposal, The
principle underlying this suggestion was more important than the actual
worddng he had used and he was willing to consider any editorial emcmdment.
He pointed out that it mado no mention of the value cut-off; this could be
left to be discuesed in the Committoc whon particular cases wore submitted,
Furthormore, instead of a deadline for the prosentation of views as oxisted
under the prosent procedurc, he proposed automatic discussion in the
Committoe on any exception request. He realised that Delegations would
require time to study this suggestion but he would be interested in hearing
their prelimimary corments,

3. The JAPANESE Delegate refesrred to the comments which had been made by his
German colleague on the statement made by the Japanese Delegation on January 19th
(COCOM 2869.79 paragraphs 2-6), The Japanese posi*ion was that the present
procedures were considered sufficient to takec care of any cases which had so
far been cited in support of proposals for broadening the "de minimis" procedure.
The German Delegation had mentioned three mrticular cases: as far as the export
of cobalt alloy rods to Chin was concerned (CH/1547) tho Japanese authorities
congidered that this was a gonuine accident of definition case and the Danish
and United Kingdom Dclegatos held the same view, The proposal to export an
electronic measuring instrument to Hungary (COCOM 3338) concerned equipmont
worth $2,978: this had been treated by the Japancse authorities as a genuine

"do minimis" casc which did not show a noed Lo broadon the procodure., The

third case referred to by the German Delegate was the export of a teclegraph
transmitting and roceiving set to Rumania (CCCOM 3230). It had boon argued

that the ~~uipment would be used to provide Viestern news in the Soviet Bloc

and in addition it was of no strategic imporiancc. The Japanese authorities
congidered that the first was a political rouson and therefore the ad hoe
procedure was appropriate while the second rcason could be considored under

the accident of dofinition procedure. Thus in the opinion of the Japanose
authorities the cascs montloned by tho Gorman Delegation did not justify

the nocd to broadon the "de minimis" proccdurc bocause all the arguments

so far put forward could bw taken eare of wvither by the existing procedurcs

of by the ad hoe procedurc.

b Commenting on the latest Gorman suggestion (paragroph 2 above) the
Jopancse Delegate said that it took the views of his Delegation into con-
sideration and scemed to be an improvemcnt on the present position, It

was his understanding that, under the German suggestion, a Delegation could
not submit a "de minimis" case by simply saying that in their opinion the
transaction in question was of no strategic importance; it could only

rofor &.caso to the Committoc whon there wore particular circumstancos, such
as political nocds, humanitarian rcasons, safoty of Free World airecraft, etc.,
involved. Ho agked the Gorman Dolegatc to eonfirm this understanding and
undertook to reoport the German suggestion fully to his authoritios.

5 The DANISH Dclegate stated that he was scoptical as to the practieal
congoquences of the German suggestion, It had been claimed that there would
be fow "dc minimis" cases under the new procedurc and, if this was so, ho
agrood with tho Japanose Delegate that the ad _hoe procedurc was sufficient,
ag a supplemont to the special ceses for which definite charactoristics had
beon drawn up., He folt that the German suggestion involved some dangers;
the Gorman Deolcgate had proviously stated (COCOM 2869.79 paragraph 19)
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that the danger of creating precodents also existed for 471 exceptions and had
quoted the easo of unemployment in the ship~building industry which would probably
affeet deveral’ Member Countrics in the same way: the Delegate felt, howoventhat the
possibility of precedents was much groator as far as the new German proposal

was concerned for the very simple reason thad no concrete criteria could be
established for this kind of proeedure.

6. Tho UNITED STATES Delegate said that he was grateful to his German
colleaguc for having taken account of the previous views which the United
States Delegation had expressed, Before commenting further, he asked if it
was correct to assume that if the new German text were inserted &fter sub-
paragraph (b), the heading would remain unchanged,

7. The GERMAN Delegate confirmed that there would be no change in the
heading of Annex 4 of COCOM 1473 and that the text he suggested might best
be incorporated @s & new sub-paragraph (c¢)., The substance of the prosent
sub-paragraph (c) could be incorporated in sub-paragraph (b). Roforring
to tho Japancse Delegate's comments, he stated that the submission of a
casc to the Committee would not quostion the embargo status of tho item
concerned. The submitting Delegation would have to put forward the
reasons why the proposed transaction would not constituto a security risk.

8. Tho JAPANESE Delegate said that he thought that there was still some
difference in the area covered between the original Germen proposal and the
suggostion which had been mnde today. In the beginning the Gorman Deleogate
had said that it could be argucd that any case of relatively high monectary
valuc could be submitted to the Committoo if it wore of littlo strategic
importanco. Now it scemed that cases could bo submitted only if they
involved particular circumstanccs.

9. Tho GERMAN Delegate said there had perhaps been some misunderstanding
from the beginning, His Dologation had never wished to introduce tho
argumont that a particular itom was of no stratogic valuo. The misundertanding
had probably arisen because he had tried to make his case by referring to List
I itoms. As tho United Kingdom Delegatc had mentioned, List I contained a
rango of strateglc importance, but the Committco had agreed to comsider all
of thom as strategic. Ho wished to make it clear than an cxecoption request
would be submittcd on the basis of the particular elreumstances of tho
tronsaction in question. The German authoritics were trying to find a
procedurcal solution to tho problems thoy did not like continual usc of

the ad hoc procedure and thus thoy werc proposing this solution to closc

this gap in the Committee's proccdurds and their proposal incorporated

all possible safe-guards to avoid misusc.

10. The JAPANESE Delcgate agrecd that tho roferance should be to the
strategic importonce of the transaction and not to that of the item concerned.
He obsorved that if a Delegation had scrious doubts as to the wtatus of the
itom a redefinition proposal was usuadly made at the time the excoption
roquest was submitted. He understood that the German idea was to regulerisc
part of the proccdurc which had taken place in the past on an ad hoc basis and
ho strossod that the particular circumstancos must bo mentioned #non the
subnission was mado,

11, The DANISH Delegate, referring to the question of the particular
circumstances to be brought forward in support of an exception request, said
that in his opinion the only concrete justification that had so far been
mentioned was the end-use of ‘the equipment involved in the transaction.

This factor, however, could not of itgelf be sufficient reason for authorising
the export of a List I itemn.

12, The UNITED STATES Delegate said that he wondered what the new German
suggostion added to the oxisting proccdure. In his opinion the dntroductory
paragraph (a) was still the controlling paragraph. The new German suggestion
said that a date would be fixed for the discussion of the case in the Committee
but he had elways assumed that this was so. He felt that the phrase "any
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extractable, unique tochnological know-how" was already covered by the phrase
"of no conscquonce from the stratogic point of viow" in tho heading to Anmex

A of COCOM 1473, Ho asked what the phrasc "will not endanger the cmbargo
policy" added to the moaning of the paragraph. Roferring then to tho "Protocal
of Undorstanding" the Delogatc said that he saw no rcason for the statoment

of principle that such coscs did "constitute an unimportant stratogic risk®
when the heading to Anncx A, to which ho had alroady roforred, spokc of 'no
consoquoncc from the stratogic point of view". The sccond paragraph also
referred to transactions "of no stratogic importance", which was again

covercd by the introductory paragraph., He said that ho thought the now

Germnn suggestion added only one new element, the consideration of transactions
of modium valuc or quantity. He did not wish to discuss actual figures but

be reiteratod that some figures which had been mentioned in previous disgussions
had given difficulty to his authoritics, He would like to know if it was the
German intontion that in futurc, if the German proposal were adopted, ad hoc
cascs would bo inadmissible,

13, The GERMAN Dolegote stresded once more that he was willing to alter
tho flording he had put forward., What he had tried to do in submitting his
suggestion was to put down the essential ideas. Replying thon to the Unitod
States comments, he pointed cut thot underthe present minimum shipments
procedurc no discussion in the Committoc was provided for, whoreas the Gormon
authoritics werc prepared to foresce an automatic Committee discussion of such
cases and not simply o deadlinc for tho vrosentation of obscrvations. It was
certainly his intontion to £ill the gap in the ad hoc procedure although he
realised that it was not possible to foresee if this would take care of the
problem in the future but for the roment he envisaged that all cases could

be presented either under this "de minimis" procedure or under the new 471
procedure. Technical know-how had boen mentioned in order to make the
proposal on cawes of medium monetary value more acceptable to the Committee,
although he was prepared to omit such a reforence if the Committoo preforrod
not to inelude it,

1. The ITALIAN Dolegate said that, as he had stated ropeatedly in the
courso of tho previous meetings, his authorities agreed with the gist of tho
Gorman suggestion and also that it would replace the ad hoe procedurc for most
cascs. His authorities wanted to soc a coheront scheme of rules drawn up to
covor all kinds of oxceptions.

15. The UNITED KINGDOM Dolegate said he felt that the longer the discussion
continued the more it emphesised the very small differcnces which now exigted.
The United States Delogation had confirmod at the last mecting that they would
not rojoct roquests on the grounds of veluo alone. Thoy seomed to want to
avodd cstablishing a new procodurc whilo the German Delogation scemod anxious
to reducc the number of ad hoe cases and the Japanese Delcgation favourcd thoe
accident of definition procedurc. None of thoso approaches would affeet tho
total mumbor of exceptions cases submitted to the Committee, The only point

at issuc scomed to be whother to establish a proccdure in writing to rccord
tho gencral understanding that minimum shipment cascs would not be rojected
becausc of value alone. In this respect he thought that his authorities

would probably accept a written confirmation of this understanding but he was
not sure whether this was wanted, for it seemed that the essential points were
covered in COCOM 2869,79, He suggested that Annex & to COCOM 1473 should be
left unchanged apart from the deletion of the reference to "minimum shipments
or triviel exceptions", leaving a simple phrasc, "List I exceptions of tho

"do minimis" type", which would afterwards be defined in two parts: above

and beclow the agreed cut-offs.

16, The FRENCH Delegate agrced with his United Kingdom colleague that
agrecment was near. He accepted the broad lines of the nev German suggestion
and he considered that he could recommond its accoptance to his authoritios,
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17. The CHAIRMAN then proposed the following text which he thonght
incorporated the points on which there was general agreement and which
he hoped would prove unanimously acceptable:

"Exceptions requests with a monetary value or a quantity above
a minimal lewvel will be considered by the Committes in the
particular cases when the exporting country could show special
circumstances that make the export of no consequence from the
strategic point of view. Such cases will be discussed in the
Committoe.M

18, After a short discussion, tho COMMITTEE agrced that the toxt proposed
by the Chairman scemed likely to find gencral acceptance and all Dologations,
having thanked the Chairman for his valuable initiative, undertook to roport
it back to thoir authorities. It was dcecided to continue the discussion on
February 9th.
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